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EXECUTIVE SUMMARY 


Nature of the Proposal 


Ly 


The Department of Justice has identified certain criminal law provisions that require 
review to determine whether persons with disabilities can fully access the criminal justice 
system or whether obstacles remain to their full participation. In particular, sections of 
the Criminal Code and the Canada Evidence Act have been identified as worthy of this 
examination. 


Highlights 


et 


Should existing provisions in the Canada Evidence Act concerning the oath and the 
promise to tell the truth be amended to remove perceived barriers to receiving 
testimony for some persons with disabilities? 


Witnesses with disabilities may require communication assistance. Should consideration 
be given to developing provisions to allow witnesses to communicate using the medium 
in which they are most comfortable and to provide accommodation for a witness with a 
communication disability? 


Should consideration be given to developing an exception to the common law hearsay 
rule to admit the hearsay evidence of a person with a disability when it constitutes both 
necessary and reliable evidence? 


Should alternative methods for establishing the identity of the accused be examined and 
should these be as readily received as more conventional methods? 


Should the use of videotaped evidence be made available to persons with disabilities in 
circumstances similar to those provided by section 715.1 of the Criminal Code? 


Should section 159 of the Criminal Code concerning the provisions relating to consent 
by mentally disabled persons, in particular subsection 159(3)(b)(ii), be repealed? 


Does the present process of jury selection inadvertently allow discrimination against a 
prospective juror on the grounds of his or her disability and if so, should any remedial 
measures be taken? 


Should consideration be given either to a speedier process, or some restricting effect on 
remands, to bring certain cases involving a complainant with a disability to trial more 
rapidly? 
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Should existing Criminal Code provisions relating to the sexual exploitation be expanded 
to cover situations where persons with disabilities are abused by persons in a position of 
trust or authority, such as caregivers? Should sentencing provisions for this offence be 
amended? 


Should consideration be given to developing a distinct offence relating to the sexual 
assault of a person with a disability? 


Should there be a corresponding effect on sentencing when the crime was motivated by 
or perpetrated on a person because of his or her disability? 


INTRODUCTION 
The Department of Justice is currently reviewing the Criminal Code and the Canada Evidence 
Act to improve access to the criminal justice system for persons with disabilities. 
This paper incorporates comments received from internal consultations and from _ initial 
consultations held with the disability community. It is intended to provide information about 


suggested ways of improving such access, and to invite your opinions. 


A preliminary review of the criminal law has identified eleven (11) separate issues that merit 
further examination. 
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BACKGROUND 


The federal government’s initial commitment to legislative reform for persons with disabilities 
dates back to the 1982 Parliamentary Report entitled Obstacles, and successive government 
proposals (1985 - Toward Equality and Speeches from the Throne). In June 1990, the Standing 
Committee on Human Rights and the Status of Disabled Persons called on the federal 
government to review and, where necessary, amend legislation to ensure full participation for 
persons with disabilities. 


In the May 1991 Speech from the Throne, the federal government announced a five-year strategy 
on disability. Through the National Strategy for the Integration of Persons With Disabilities, 
new cooperative efforts are possible in a government-wide initiative to permit Canadians with 
disabilities to take their rightful place in the mainstream of life. 


Through the coordinating efforts of the Department of the Secretary of State, the Department 
of Justice and other federal departments and agencies are engaged in a review of federal 
legislation to identify and deal with existing legislative barriers to the full integration of persons 
with disabilities. The goals of the National Strategy are equal access, economic integration and 
effective participation. An important part of the initial driving force for this review was 
Independence ’92, an international congress and exposition on disability, which was held in 
Vancouver from April 22 to 25, 1992. 


Over the course of the last year, the Department of Justice has benefited from the input of the 
Canadian Disability Rights Council (CDRC). This group is a community-based umbrella 
organization with over 25 member community groups. Designed by persons with disabilities to 
advance their equality rights, its work focuses on the law and disability rights in general. The 
CDRC has a mandate to coordinate input from community groups across Canada representing 
people with disabilities to the review of federal legislation as part of the National Strategy. The 
CDRC produced a report outlining priorities for legislative reform in Legislative Reform for 
People With Disabilities... Proposals for Change (Phase One, 1991). In the spring of 1992, the 
CDRC consulted its constituent members on the proposals, and received differing opinions. 
These results are summarized in the CDRC Report of the Community Consultations on the 
Legislative Reform Project, March 19, 1992. 
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BILL C-78: GENERAL 


The first step in the government’s National Strategy was Bill C-78, An Act to amend certain Acts 
with respect to persons with disabilities. 


The Bill was tabled in the House of Commons on May 5, 1992. This was the first time that 
Parliament was asked to consider legislation dealing exclusively with the concerns of persons 
with disabilities. Bill C-78 contained changes intended to improve the lives of persons with 
disabilities in a number of priority areas, such as better access to Canada’s national 
transportation system, acquiring citizenship, access to government records and personal 
information through alternative formats, improved access to the electoral process for electors and 
candidates with disabilities, and testifying in criminal courts. 


On June 4, 1992, community representatives appeared before the Standing Committee on Human 
Rights and Disabled Persons to discuss Bill C-78. 


Second and Third Readings took place on June 8, 1992. The Bill was approved by the Senate 
and Royal Assent was granted on June 18, 1992. An order of the Governor in Council 
proclaimed the coming into force of key provisions of Bill C-78 on June 30, 1992. 


BILL C-78: AMENDMENT TO SECTION 486(2.1) 
OF THE CRIMINAL CODE 


The CDRC’s Proposals for Change report relating to the criminal law was reviewed by the 
Department as part of its policy development work. The CDRC report had identified several 
provisions of the Criminal Code and the Canada Evidence Act to be amended, and after studying 
the issues, it was determined that a Criminal Code amendment could be brought forward in time 
to be included in Bill C-78. 


The amendment is related to section 486(2.1) of the Criminal Code, which originally stated that 
in the case of certain sexual offences, when the complainant is under the age of 18 at the time 
of the trial or preliminary inquiry, the evidence of the complainant may be given behind a screen 
or outside the court room where the judge is of the opinion that this is necessary to obtain a full 
and candid account from the complainant. 


Section 486(2.1) was part of Bill C-15, enacted on January 1, 1988 to deal with the problems 
of sexual abuse of children. It created new offences concerning abuse of children and facilitated 
the testimony of children in court. 


Section 486(2.1), as it applies to children in particular, is intended to eliminate or reduce the 
trauma experienced by young victims when testifying in full view of the accused. The use of 
a screen or out-of-court testimony may in some circumstances facilitate the full and spontaneous 
account of the child’s evidence by reducing the level of intimidation. 


This rationale is equally applicable to disabled persons who are complainants in cases involving 
sexual offences and who may be so traumatized by the experience of testifying and facing the 
accused that their disability gravely affects their ability to testify. 


The amendment to section 486(2.1) contained in Bill C-78 allows evidence to be given behind 
a screen or outside the court room by a person whose mental or physical disability, coupled with 
the trauma of testifying, renders his or her communication of evidence difficult. 


The text of new section 486(2.1) is as follows: 


486(2.1) Notwithstanding section 650, where an accused is charged with an 
offence under section 151, 152, 153, 155 or 159, subsection 160(2) or (3), or 
section 170, 171, 172, 173, 271, 272 or 273 and the complainant, at the time of 
the trial or preliminary inquiry, is under the age of eighteen years or is able to 
communicate evidence but may have difficulty doing so by reason of a mental or 
physical disability, the presiding judge or justice, as the case may be, may order 
that the complainant testify outside the court room or behind a screen or other 
device that would allow the complainant not to see the accused, if the judge or 
Justice is of the opinion that the exclusion is necessary to obtain a full and candid 
account of the acts complained of from the complainant. 


NEW PROPOSALS 


With the introduction of Bill C-78, the Minister of Justice agreed to review other sections of the 
Criminal Code and the Canada Evidence Act identified by the disability community as requiring 
attention. 


The Department is also considering other means of bringing about positive change in access to 
the criminal justice system for persons with disabilities. 


The following sections include those identified by the CDRC and those identified by the 
Department. Some of these provisions will be examined by the parliamentary committee 
studying Bill C-15. Given the link of the sexual abuse provisions of the Criminal Code to 
disabled persons, the review of Bill C-15 may be applicable to the Department’s overall scrutiny 
of provisions relating to disabled persons. 


A. THE OATH AND THE PROMISE TO TELL THE TRUTH 


Section 16 of the Canada Evidence Act reads as follows: 


16. (1) Where a proposed witness is a person under fourteen years of age or a 
person whose mental capacity is challenged, the court shall, before permitting the 
person to give evidence, conduct an inquiry to determine 


(a) whether the person understands the nature of an oath or a 
solemn affirmation, and 
(b) whether the person is able to communicate the evidence. 


(2) A person referred in subsection (1) who understands the nature of an oath or 
a solemn affirmation and is able to communicate the evidence may testify under 
oath or solemn affirmation. 


(3) A person referred to in subsection (1) who does not understand the nature of 
an oath or a solemn affirmation but is able to communicate the evidence may 
tesify on promising to tell the truth. 


(4) A person referred to in subsection (1) who neither understands the nature of 
the oath or a solemn affirmation nor is able to communicate the evidence shall 
not testify. 


(5) A party who challenges the mental capacity of a proposed witness of fourteen 
years of age or more has the burden of satisfying the court that there is an issue 
as to the capacity of the proposed witness to testify under an oath or solemn 
affirmation. 


For the CDRC, the crucial test should be solely the ability to communicate evidence. The 
CDRC is calling for amendments to section 16 to allow a disabled person to give evidence 
notwithstanding any failure to take an oath, a solemn affirmation or a promise to tell the truth: 


"The reference in section 16 of Bill C-15 to prospective witnesses having their 
capacity challenged on the basis of age (under 14 years of age) or mental capacity 
is discriminatory. It reverses the common law presumption and perpetuates the 
notion that children or people with a mental handicap are less capable than others 
to provide honest, accurate evidence. A reference to mental capacity as a 
possible barrier to testifying has the potential for placing the individual at 
significant disadvantage, as the Supreme Court of Canada referred to in Swain. 
In the recently decided Swain case, the Supreme Court of Canada recognized the 
historical disadvantage suffered by those labelled mentally disabled and rejected 
any legal practice that systematized the disadvantage." (Proposals for Change, 


p. 41) 


LL 


The requirement that a judge inquire as to whether a person understands the nature of an oath 
as part of a two-step inquiry (when mental capacity is challenged) may be considered as an 
unnecessary barrier to certain witnesses. 


It should be noted that section 16 presumes in favour of the capacity of the witness. As a result 
of amendments brought about by Bill C-15, any child, except one who cannot communicate the 
evidence, can testify as long as he or she can at least promise to tell the truth. Children who can 
communicate the evidence but are unable to articulate their understanding of the "duty to tell the 
truth" may testify under a "promise" to tell the truth. This makes the rule for competence to 
give evidence the same for children and adults. The credibility of a child’s testimony would be 
determined by the trier of fact (the jury or, if none the judge), and not a matter of admissibility. 
While section 16 permits children to speak directly for themselves in court, it does result in 
excluding the testimony of a child who does not have the capacity to reply to a simply framed 
question. The basic rationale for section 16 is that children are capable of telling the truth and 
are as reliable as adults in this regard. 


It would seem that the CDRC proposal to not require any promise to tell the truth steps outside 
the boundaries set by Bill C-15. There has been some investigation on whether we should do 
away with this proposal (duty to tell the truth) for young children: it is believed that some basic 
criteria is required to discourage abuse of process by victims. In addition, there could be a 
Charter challenge by the defence Bar should the duty to tell the truth be removed (i.e. right to 
a fair trial). In short, the position that no promise to tell the truth should be required is difficult 
to uphold, and may be impossible to pursue due to legal restraints: However it is important that 
this issue be raised. We look to the disability community to provide us with their comments of 
a legal nature as to how to bring forth such a proposition. 


The oath and the promise to tell the truth - Questions: 


(1) Can the requirement of promising to tell the truth be waived in the case of persons with 
certain types of disabilities ? 


(2) Does the requirement that a witness have "sufficient intelligence" (once competency is 
challenged) constitute adequate protection for the rights of the accused? 


(3) Is it enough for a person to be entitled to provide evidence that he or she has the ability 
to communicate ? 


B. COMMUNICATION ASSISTANCE FOR WITNESSES 


The CDRC recommends that access to interpreters or other support persons for disabled 
witnesses be improved: 


"Consideration should be given to meeting the needs of people with disabilities 
for interpreters or other support persons in the justice system. The Canadian 
Charter of Rights and Freedoms guarantees the right to an interpreter for all 
parties and witnesses to proceedings. Section 14 of the Charter states that an 
interpreter is constitutionally required when the party or witness does not 
understand or speak the language in which the proceedings are conducted or who 
is deaf. People who have communication needs as a result of other disabilities 
may be characterized as falling within this section if broadly defined; however, 
the specific reference to "deaf" may restrict access for people with disabilities 
other than deafness. How one provides access in all cases to an interpreter or 
support person where appropriate and in a manner that is defined by the person 
with the disability remains unresolved. In conducting an inquiry under section 
16 of the Canada Evidence Act, a judge ought to feel compelled to access the 
appropriate services of interpreters in testing whether the prospective witness has 
the ability to communicate. It must be understood, however, that the court, not 
the person with the disability, must bear the cost for the interpreters." (Proposals 
for Change, p. 44) 


The issue of communication assistance for witnesses has two important aspects: (1) Should 
witnesses be permitted to give evidence in any manner or by any method of communication 
chosen by the witness? (eg. sign language, Bliss board, real-time captioning); and (2) Should 
accommodation be made for any witness who has difficulty communicating because of a 
disability? (e.g. sign language or oral interpreters, facilitators, attendants or other support 
persons). In other words, should any requested means of assistance be available to allow 
persons with disabilities to give their evidence in court? 


The CDRC endorses the courts providing the judge (and jury, if applicable) with information 
about the needs of the particular witness, accommodation required and details of communication 
methods. The Nova Scotia Protocol for Investigation and Prosecution of Cases involving Persons 
with Special Communication Needs, adopted by the Attorney General of that province on April 
12, 1991 provides that: 


"the Crown will take every reasonable step to ensure that the victim/witness is 
able to be understood by the presiding judge (jury) [including] where appropriate 
[...] call an expert witness to explain the special communication needs of the 
victim/witness." (at p. 6) 


Tied into this issue is the general physical accessiblity of court houses. This was pointed out 
by CDRC member groups during its consultations (CDRC, Report of the Community 
Consultations on the Legislative Reform Project, p. 4). For example, it might be feasible for 
at least one court room in each court house building to be equipped with an assistive listening 
device, such as a loop system, for persons who are hard of hearing. 


Bill C-15 opened the possibility for children to communicate and testify; communication 
assistance would have the same effect for persons with disabilities, and may be seen as a less 
intrusive measure to improve access to the criminal courts. 


Section 14 of the Charter contains a specific reference to persons who are deaf. This may be 
wrongly interpreted as restricting demands for access by persons with disabilities other than 
deafness. Should this be further codified and extended to persons with all manner of disabilities? 


The rationale for improving access and communication assistance is not controversial; in 
practice, several jurisdictions have a policy of ensuring such access. 


Communication assistance for witnesses - Questions: 


(1)  Doall jurisdictions have some substantial provision to ensure communication assistance 
is provided for witnesses (other than the accused) ? 


(2) Is there a role that the federal government should play in this respect? 
(3) Should the requirement of access for persons with disabilities be codified and extended 


to persons with any type of disability? Would such a requirement be appropriate in the 
Charter, in the Canada Evidence Act, or should this be done in some other manner? 


C. HEARSAY 


The recent Supreme Court of Canada decision in R. v. Khan [(1990) 2 S.C.R. 531] resulted in 
a "new" exception to the common law hearsay rule: it allows that the strictures of the hearsay 
tule should be relaxed in the case of children’s testimony and that the hearsay evidence of a 
child may be received where the general requirements of necessity and reliability are met. 
Madame Justice McLachlin underlined "the need for increased flexibility in the interpretation 
of the hearsay rule to permit the admission in evidence of statements made by children to others 
about sexual abuse." [Id, at page 543]. In addition, the Supreme Court has recently applied 
Khan in Arthur Smith v. The Queen (August 27, 1992). 


The CDRC has called for the statutory extension of this exception to persons with disabilities: 


"Consideration should be given to developing exceptions to the hearsay rule [...] 
The exceptions should be allowed in cases where there is no other means to get 
the evidence before the court. The nature of the exceptions would be to admit 
otherwise inadmissible out-of-court statements in cases where the victim is a child 
or where the report of the abuse to a third person is the only means available for 
bringing the evidence before the court. This is seen as a means of dealing with 
those situations in which victims are unable to call for help themselves or are 
vulnerable to retribution because they live in a place such as an institution. 


The need to develop exceptions to the hearsay rule also reflects the reality that 
when most children and vulnerable adults are abused, the acts in question are 
done in secluded places such as bathrooms, bedrooms, deserted playgrounds, and 
empty classrooms, and there is little, if any, physical evidence of the crime. The 
rule could incorporate the type of reasoning contained in the Supreme Court 
decision in Khan and apply it to vulnerable adults. This would mean that the 
principles of necessity and reliability would apply to evidence that might 
otherwise be considered inadmissible . It may be that relying on the Khan 
precedent will provide a common law change and make a legislative remedy 
unnecessary. This approach has been adopted in several U.S. jurisdictions." 
(Proposals for Change, p. 43) 


The disability groups that were approached by the CDRC during consultations expressed a 
concern that Crown attorneys may be patronizing and would unduly rely on an expanded hearsay 
rule instead of encouraging the disabled complainant to tell his or her own story in the court 
room (CDRC, Report of the Community Consultations on the Legislative Reform Project, p. 3). 
Some groups go on to suggest that “perhaps a best evidence rule under section 16 could be 
adopted with resort to the rules concerning hearsay evidence under section 17 as the last resort." 
(CDRC, Report of the Community Consultations on the Legislative Reform Project, p. 3) 


On the other hand, there is also the possibility that the recent trend in the Supreme Court of 
Canada, as evident in Khan and Smith, will result in the expansion of the "new" exception to 
the hearsay rule to include persons with disabilities. In this light, it may be considered that no 
legislation is required to effect this change. 


At any rate, whether an exception to the hearsay rule is legislated or left to the discretion of the 
courts, an important concern is that the judge, in determining the admissibility of the hearsay 
evidence, also determines the need to safeguard the interests of the accused, particularly in view 
of the possibility that he or she may be deprived of the right of cross-examination of the person 
who actually witnessed the events. Should there be an exception to the hearsay rule, any 
concerns of the accused regarding the credibility of the witness and the hearsay evidence, may 
have to be addressed by submissions to determine the weight accorded to the evidence, and the 
quality of any other corroborative evidence. 


Hearsay - Question: 


(1) Should the out of court statements of persons with disabilities be considered admissible 
in certain cases? (i.e. can the Khan principle be extended to persons with disabilities?) 


D. IDENTIFICATION OF THE ACCUSED 
The CDRC requires recognition of alternative methods for the identification of the accused: 


"Consideration should be given to changing legislation to deal with the difficulties 
associated with the identification of the accused by a victim with disabilities. 
Often a police officer or Crown prosecutor will make an initial decision that 
charges ought not to be laid because the person may have difficulty identifying 
an accused in the usual manner. Usually, the victim visually identifies the 
accused first in a line-up and then in the courtroom as part of the evidence. 
Correct identification of an accused by a victim is fundamental to our system of 
justice; however, this rule excludes people who are blind or who have low vision 
from participating in the criminal justice system. 


The discretion given to the court in the recommended changes to the Canada 
Evidence Act regarding giving evidence and the use of videotaping may solve 
some of the issues associated with this problem. In addition, if the legislation 
authorizes the court to receive evidence of identification of the accused other than 
by the usual visual identification, such as "voice line-ups" for people who are 
blind, police and prosecutors will have to change their current identification 
procedures." (Proposals for Change, p. 44) 


The CDRC calls for consideration to making voice line-ups admissible for people who are blind 
or who have low vision. The question is whether police and prosecutors should accept such 
alternative identification procedures to be as valid as more traditional means. 


Identification of the accused - Questions: 


(1) Do all jurisdictions have some substantial provision or policy explicitly recognizing the 
value of alternative methods of identification? 


(2) Should the value of alternative methods of identification be codified in the Criminal Code 
or should this be done in some other manner? 


E. VIDEOTAPED EVIDENCE 
Section 715.1 of the Criminal Code provides as follows: 


715.1 In any proceeding relating to an offence under section 151, 152, 153, 155 
or 159, subsection 160(2) or (3), or section 170, 171, 172, 173, 271, 272 or 273, 
in which the complainant was under the age of eighteen years at the time the 
offence is alleged to have been committed, a videotape made within a reasonable 
time after the alleged offence, in which the complainant describes the acts 
complained of, is admissible in evidence if the complainant, while testifying, 
adopts the contents of the videotape. 


The CDRC recommends that the use of videotaped evidence be made available to persons with 
disabilities: 


"Wherever videotaping evidence might assist the witness, it should be permitted. 
Section 643.1 [sic. now s.715.1] was included to permit as evidence a videotaped 
statement as a means of preserving the testimony of a youth. The assumption that 
children under 18 years of age have limited understanding of the concept of time 
renders their evidence vulnerable to attack. Preserving their testimony on 
videotape close to the time of the incident improves the likelihood that the court 
will consider their testimony credible, reliable and useful. This opportunity ought 
to be available to all prospective witnesses who, for one reason or another, are 
vulnerable or inexperienced with the justice system." (Proposals for Change, p. 
43) 


It should be noted that there may be a need, when considering the admission of videotaped 
evidence, to also examine the use of medical expert evidence to describe to the judge and/or jury 
the difficulty that some persons with disabilities have with memory loss. 
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Section 715.1 as it exists for child witnesses, is among the most significant changes brought 
about by Bill C-15. In cases of alleged child sexual abuse, the use of videotaped evidence aids 
in recall and in helping the child describe the facts of the offence (which the child may not be 
able to do in a court room setting). 


Section 715.1 has been constitutionally challenged and there are opposing courts of appeal 
decisions either upholding or striking down the constitutionality of section 715.1; hence the 
importance of the Laramée decision by the Supreme Court of Canada (R. v. D.O.L., leave to 
appeal granted in February 1992; hearing not yet scheduled, expected to be rendered some time 
after Bill C-15 review). R. v. Laramée is a decision rendered June 18, 1991 by the Manitoba 
Court of Appeal [65 C.C.C.(3d) 465] in which it was determined that section 715.1 is of no 
force and effect because it constitutes an unreasonable violation of sections 7 and 11(d) of the 
Charter. According to the Court of Appeal of Manitoba, section 715.1 would constitute an 
unreasonable violation (proportionality test) of the Charter because it does not address the 
requirements of necessity and reliability which are needed when granting a new exception to the 
rule. 


It may be possible to cover the weaknesses of section 715.1 by adding the tests of necessity and 
reliability as a judiciary discretion (i.e. the tests are to be applied by the judge or justice). It 
may also be considered feasible to counter Charter arguments by improving the reasonability of 
the section by either rationally connecting the section to its objective (a tool for recollection, not 
a device to avoid trauma); or limiting the section’s application, so that it will not be too broad, 
but limited to persons who need it. For example, its use should be limited to persons whose 
disability affects recollection. It could be that with these improvements, the courts might 
consider the infringement on the rights of the accused to be less grave. Most important in this 
regard may be the test of reliability, as the main purpose of cross-examination is to test the 
credibility and reliability of witnesses. 


The Bill C-15 review is expected to keep its findings on this provision under reserve pending 
the Supreme Court decision in Laramée; the same wait-and-see approach should apply to any 
consideration of extending this provision to persons with disabilities. 


Philosophical barriers may exist, such as police officers, Crown attorneys, defense attorneys and 
judges who have expressed reservations about using videotaped evidence because of difficulties 
in interviewing, or fear that coaching will be used. 


Videotaped evidence - Question: 


(1) Should the use of videotaped evidence be available to persons with disabilities that affect 
their ability to recall? 


F. ANAL INTERCOURSE 
Section 159 of the Criminal Code provides: 


159. (1) Every person who engages in an act of anal intercourse is guilty of an 
indictable offence and liable to imprisonment for a term not exceeding ten years 
or is guilty of an offence punishable on summary conviction. 


(2) Subsection (1) does not apply to any act engaged in, in private, between 


(a) husband and wife, or 
(b) any two persons, each of whom is eighteen years of age or 
more, both of whom consent to the act. 


(3) For the purposes of subsection (2), 


(a) an act shall be deemed not to have been engaged in private 
if it is engaged in a public place or if more than two 
persons take part or are present; and 

(b) a person Shall be deemed not to consent to an act 


(i) if the consent is extorted by force, threats or fear of 
bodily harm or is obtained by false and fraudulent 
misrepresentations respecting the nature and quality 
of the act, or 

(ii) if the court is satisfied beyond a reasonable doubt 
that the person could not have consented to the act 
by reason of mental disability. 


The CDRC position on this particular provisions is as follows: 


"The reference in section 159(3)(b)(ii) of the Criminal Code should be repealed 
since it is unnecessary. The reference to mental disability in this section is 
repugnant. It is for the judge to determine whether the victim consented. The 
presence of a mental disability may be evidence itself in determining whether or 
not consent was given. Isolating the offence of anal intercourse without consent 
is unnecessary, and the offence ought to be subsumed under the other assault 
provisions in the Criminal Code." (Proposals for Change, p. 41) 


The CDRC has suggested that this provision may be challenged under section 15 of the Charter 
as discriminatory on the basis of age, particularly in view of the fact that persons over the age 
of 14 can consent to other forms of sexual activity. By way of extension, it may also be 
challenged as discriminatory on the basis of mental disability. 
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This provision may be seen as containing a special protection which is not included in existing 
sexual provisions. This may be part of the Bill C-15 parliamentary review. 


Anal intercourse - Questions: 


(1) — Should section 159 be repealed altogether, and simply subsumed under the general 
assault provisions of the Criminal Code? 


(2) Should subsection 159(3)(b) (ii) be modified to remove the reference to mental disability 
and to replace it with the notion of consent? 


G. QUALIFICATION OF JURORS 


The issue of criminal trial juries could be described as a shared sphere of responsibility between 
the federal and provincial governments. Each province and territory has legislation (Jury Acts) 
that sets out the qualifications for inclusion in jury panels and how the panels will be constituted. 
Federally, the Criminal Code establishes rules to ensure that selection of jury members is fair. 


Provinces also have authority to establish rules and procedures governing who may serve on a 
jury and determine this by bringing forward a representative pool of potential jurors (i.e. the 
jury panel). The federal jurisdiction over criminal procedure entitles the federal government to 
set down the rules governing the selection of jurors from the pool to ensure an impartial and 
independent jury. (See R. v. Barrow [1987] 2 S.C.R. 649; and R. v. Sherratt (1991) 63 C.C.C. 
(3d) 193). 


At the heart of the jury process is the belief that juries represent the community at large. This 
suggests that all persons capable of fulfilling their responsibility as a juror should be considered 
as prospective jury members. Community groups representing disabled persons have indicated 
that persons with disabilities are systematically disqualified or excluded from serving on juries 
and that this prevents juries from being fully representative. 


Provincial Law 


As noted above, all provinces and territories have legislation (usually titled the Jury Act) which 
establishes the criteria by which persons are included in or excluded from the jury pool. 


Of particular interest is the fact that all jurisdictions contain a provision similar to section 3(1)(n) 
of the British Columbia Jury Act which states that: "A person is disqualified from serving as a 
juror who is subject to a mental or physical infirmity incompatible with the discharge of the 
duties as a juror." Section 4 goes on to provide that an individual who is unable to speak, read 
or understand the language in which the trial is being conducted is disqualified from serving as 
a juror. 


Yet, by virtue of section 4.1 of the British Columbia Jury Act, if a juror is able by the assistance 
of a device or a person to see or hear adequately to serve as a juror, section 4 does not apply. 
A similar exception is provided by section 5.1(1) recently added to the Alberta Jury Act 
following Bill 28 (An Act to Amend the Jury Act, 1992). This exception to the general rule is 
unique to British Columbia and Alberta. In all other jurisdictions there is simply the blanket 
exclusion of disabled persons from eligibility for jury service. 


Criminal Code 


As part of its responsibility in this field, the federal government effectively poses a restriction 
on provincial legislation. Section 626(2) of the Criminal Code provides that the provincial 
process of jury selection cannot disqualify, exempt or excuse a person "from serving as a juror 
in criminal proceedings on the grounds of his or her sex." 


This subsection was enacted in 1972 to address the situation whereby several provincial Jury 
Acts contained prohibitions on women serving as jurors. There are no longer such exclusions 
in provincial or territorial laws. However, it is arguable that the rationale for extending 
Criminal Code protection to women would be equally applicable to disabled persons who are 
presently excluded by provincial legislation (with the exception of British Columbia and 
Alberta). 


In May 1992, the Attorney General of Ontario called upon the Minister of Justice to examine 
the issue of jury selection and to include in the Criminal Code a statement of principle that "no 
one be excluded from juries on the basis of race, religion, or political belief." He also called 
upon the Minister to extend the statement of principle to prohibit discrimination on all grounds 
covered in the Ontario Human Rights Code. This would include prohibiting the disqualification 
of jurors on the basis of disability. The logical location for such a statement of principle would 
be section 626(2). 


Another Criminal Code provision merits review in this context. Section 638 specifies the basis 
upon which prospective jurors could be challenged for cause, and thereby excluded. Section 
638(1)(e) provides that where “a juror is physically unable to perform properly the duties of a 
juror" that individual may be challenged for cause. The fact that a person could be eliminated 
from selection to serve on the jury on this basis places another limitation on access to the jury 
process for disabled persons. It is not being suggested that a person who is unable to perform 
the duties required of a juror should be qualified for jury service; however, the open-ended 
wording of section 638(1)(e) may be construed as implying that physical disability, in and of 
itself, and without further enquiry, is sufficient to disqualify a person. 


Finally, consideration should be given to the potential impact of interpreters or other support 
persons who become privy to jury deliberations without themselves being jurors. This situation 
could occur under existing legislation in British Columbia and Alberta. It is also possible that 
other provincial jurisdictions will follow the lead of these two provinces and enable disabled 
persons to serve as jurors with the assistance of a sign language or oral interpreter, or other 
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support person. Section 649 of the Criminal Code makes it an offence, with some exceptions, 
for a juror to disclose “any information relating to the proceedings of the jury when it was 
absent from the courtroom that was not subsequently disclosed in open court." No similar 
provision exists for someone who is privy to the discussions of the jury by reason of assisting 
a member of the jury. 


Qualification of Jurors - Questions: 


(1) Should section 626(2) of the Criminal Code be amended to add a statement of principle 
prohibiting the disqualification of jurors on the basis of a disability similar to the existing 
one concerning gender discrimination? 


(2) Should section 638(1)(e) of the Criminal Code be reviewed to qualify the limitation for 
disabled persons? Would it be appropriate for the provision to ensure that where 
assistance deems the disabled person capable of serving as a juror, the physical disability 
is no longer a challengeable factor? 


(3) Should provincial Jury Acts be amended to ensure that disabled persons are not excluded 
from jury panels? Would the B.C. model be appropriate? 


(4) Should section 649 of the Criminal Code be amended to make it an offence for a person, 
who is privy to jury deliberations by reason of assisting a member of the jury, to disclose 
any information regarding those deliberations? 


H. REMANDS 


There has been some concern voiced by the disability community for a speedier judicial process, 
particularly in those cases where the complainant or a witness has a disability that affects his or 
her capacity for recall or where the delay may contribute to excessive stress. It is felt that those 
cases should be brought to trial more rapidly. 


Remands - Question: 
(1) Should consideration be given to a speedier process or some restricting effect on remands 


to bring some cases involving a complainant with a disability to trial more rapidly? If 
so, by what means? 


L SEXUAL EXPLOITATION 


1. Substantive Issue 


Section 153(1) and (2) of the Criminal Code make it an offence for a person in a position of 
trust or authority to sexually exploit a "young person" (between 14 and 18 years of age). 


Section 153 reads as follows: 


153. (1) Every person who is in a position of trust or authority towards a young 


person or is a person with whom the young person is in a relationship of 
dependency and who 


(a) for a sexual purpose, touches, directly or indirectly, with 


a part of the body or with an object, any part of the body 
of the young person, or 


(b) for a sexual purpose, invites, counsels or incites a young 
person to touch, directly or indirectly, with a part of the 
body or with an object, the body of any person, including 
the body of the person who so invites, counsels or incites 
and the body of the young person, is guilty of an indictable 
offence and liable to imprisonment for a term not exceeding 
jive years or is guilty of an offence punishable on summary 
conviction. 


(2) In this section, "young person" means a person fourteen years of age or more 
but under the age of eighteen years. 


The CDRC is of the opinion that current provisions dealing with abuse of young persons by 
those in a position of trust should also protect persons with disabilities: 


"Given the pervasiveness of sexual assault of people with disabilities by those in 
positions of trust and authority, the existing provision in section 153 of the 
Criminal Code for sexual exploitation should be amended to apply to dependent 
adults. This provision should not be interpreted to preclude dependent adults 
from freely giving consent to sexual activity. It is designed to address the abuse 
of trust relationships that occurs between people with disabilities and their 
caregivers and others." (Proposals for Change, p. 44) 


of concern in drafting any new provision is the potential for interpretations that would have the 
effect of precluding "dependent adults" from freely giving consent to sexual activity. It is 
important that persons who are institutionalized or who are dependent on caregivers be permitted 
to freely consent to sexual activities with those persons on whom they are dependent. One way 
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of avoiding this problem may be to specify in the wording that the offence is committed only 
when there is no consent on the part of the disabled complainant. 


Some member groups of the disability community have further suggested the extension of the 
protection of section 153 to persons with disabilities who are subjected to physical or mental 
abuse by their caregiver or other persons having authority over them, or on whom they are 
dependent. (CDRC, Report of the Community Consultations on the Legislative Reform Project, 


p.4) 
2. Sentencing Issue 


Section 153(1) of the Criminal Code (see text previous page) provides that the sexual 
exploitation of a young person is an indictable offence punishable for a term not exceeding five 
years or is an offence punishable on summary conviction. 


The CDRC is asking: 
"That section 153(1) be amended as follows: 


s.153(1) Every person [... sic. who commits the offence of sexual 
exploitation] is guilty of an indictable offence and liable to 
imprisonment for life." (Proposals for Change, p.48) 


The CDRC recommends that sexual exploitation be an indictable offence punishable by 
imprisonment for life. However, other groups representing the interests of persons with 
disabilities consider that the sanction sought by the CDRC is too severe considering, for 
example, that sexual assault with a weapon is punishable by 14 years. (CDRC, Report of the 
Community Consultations on the Legislative Reform Project, p. 4) 


Since in the case of young persons, this offence is punishable by a five-year maximum in spite 
of the Badgley report’s 10-year recommendation, it may seem unlikely that a life term can be 
considered, particularly when this offence is aimed at sexual touching. Note also that sexual 
assault is punishable by 10 years in accordance with section 271 of the Criminal Code. 


Sexual exploitation - Questions: 


(1) Should the protection for children of section 153 against sexual exploitation by a person 
in a position of trust or authority be extended to persons with a disability that renders 
them dependent and vulnerable? In other words, should it be a specific offence for a 
person in a position of trust or authority (such as a caregiver) to sexually exploit a 
disabled person who is dependent on him or her? 


(2) Should such protection also cover physical or mental abuse by a caregiver or like 
person? 


(3) Should the five-year sentence applicable for the sexual exploitation of a young person be 
increased with respect to a similar offence committed against a dependent adult? If so, 
what would constitute an appropriate sentence? 


J. SEXUAL ASSAULT 


An Act to amend the Criminal Code in relation to sexual offences and other offences against the 
person came into force on January 4, 1983. It brought about significant changes to both the 
substantive and evidentiary laws concerning sexual offences. The crimes of rape, attempted 
rape, sexual intercourse with the feeble-minded and indecent assault were repealed and replaced 
with a three-tiered system: Level I - sexual assault; Level II - sexual assault with a weapon, 
threats to a third party, or causing bodily harm; and Level III - aggravated sexual assault. 


A key component of these changes was to make the laws gender neutral so that perpetrators and 
victims of sexual assault crimes could be men or women. This new law changed many of the 
rules of evidence which apply to sexual offences. As a result of the August 22, 1991 Supreme 
Court decision in R. v. Seaboyer; R. v. Gayme, striking down some of the evidentiary 
components in sexual assault cases, Bill C-49, further clarifying the rules pertaining to the issues 
of consent and admissibility of evidence, was introduced and received Royal Assent on June 23, 
1992. 


Note that section 2 of the Criminal Code still contains the definition of a "feeble-minded 
person." Now that the offence of sexual intercourse with a female person who is feeble-minded 
has been repealed, it would seem that this provision has lost its relevancy and should be repealed 
as well. In addition, the term may have a repugnent connotation for of the disability 
community. 


Five years later, new laws concerning the sexual abuse of children came into force (Bill C-15, 
January 1, 1988), including sexual interference, invitation to sexual touching, and sexual 
exploitation. Undoubtedly, Bill C-15 has had a major impact on the criminal justice system. 
As noted earlier in this paper, Bill C-15 will be the subject of a parliamentary review, late in 
1992. 


The three tiers 
As noted above, the 1983 law created three tiers of sexual assault offences: 
di. Level I: sexual assault (section 271 - charged as an indictable or summary 


conviction offence, it has a maximum punishment of 10 years imprisonment when 
charged as an indictable offence); 
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Dy Level IT; sexual assault with a weapon, threats to a third party, or causing bodily 
harm (section 272 - an indictable offence with a maximum punishment of 14 
years imprisonment); 


3: Level III: aggravated sexual assault (section 273 - witha possible sentence of life 
imprisonment). 


Assault (section 265) is a so-called hybrid offence punishable either by indictment or summarily. 
As an indictable offence, it carries a maximum penalty of five years imprisonment. 


Over the last decade, the courts have been assisting in clarifying the elements that are required 
for each type of charge. An entire body of case law has set these standards. 


Many of the issues raised in this paper are concerned with various types of "assault" on persons 
with disabilities. The question therefore arises as to whether consideration should be given to 
adding a new tier to the sexual assault provisions of the Criminal Code which would set out the 
criminal law parameters for activities involving sexual assault on a person with a disability. 
Many of the concepts previously noted in this paper could be grouped together as a 
comprehensive package (i.e. sexual exploitation, anal intercourse, evidentiary rules) which would 
define/outline prohibited conduct, sentencing provisions and rules of evidence and related 
principles. 


Sexual Assault - Questions: 


(1) Should consideration be given to developing a distinct offence and related provisions 
dealing with sexual assault on a person with a disability? 


(2) Should the definition of a "feeble-minded person" contained in section 2 of the Criminal 
Code be repealed? 


K. AGGRAVATED OFFENCE 


In many instances, an offence is committed against a person simply because he or she may be 
more vulnerable as a result of a mental or physical disability. When such an assault takes place, 
should it be considered as an aggravating factor for the court to review at the level of sentencing 
or for the Crown prosecutor to study in the initial stages of the criminal justice process, when 
more serious charges could be laid? For example, should consideration be given to a 
supplementary penalty of six months or a year in circumstances when an offence is committed 
against a person because of his or her disability? 


Aggravated offence - Question: 


(1) When a crime is perpetrated on a person because of his or her disability, should there 
be a corresponding effect on sentencing? 
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